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US. Customs Service 


Treasury Decisions 


(T.D. 78-301) 
Synopses of Drawback Decision 


The following are synopses of drawback rates and amendments 
issued September 27, 1977, to March 14, 1978, inclusive, pursuant 
to sections 22.1 and 22.5, inclusive, Customs Regulations. 

In the synopses below are listed, for each drawback rate or amend- 
ment approved under section 1313(a), the name of the company, the 
specified articles on which drawback is authorized, the merchandise 
which will be used to manufacture or preduce these articles, the facto- 
ries where the work will be accomplished, the date the statement was 
signed, the basis for determining payment, the effective dates of ex- 
portation, the Regional Commissioner who issued the rate, and the 
date on which it was issued. 

(DRA-1-09) 
August 22, 1978. 
Donan W. Lewis, 
(For Leonard Lehman, Assistant 
Commissioner, Regulations and Rulings). 


(A) Company: Ayerst Laboratories, Inc. 

Articles: Hydroxbutriptyline, among other things. 

Merchandise: Imported dibenzosuberone, among other things. 

Factory: Rouses Point, N.Y. 

Statement signed: November 17, 1977. 

Basis of claim: Used in. 

Effective date: January 1, 1978. 

Amendment issued by Regional Commissioner of Customs: Boston; 
January 5, 1978. 

Amends: T.D. 55411-C, as amended, to cover new process above. 
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(B) Company: B. W. Industries, Inc. 

Articles: Concrete pumps. 

Merchandise: Imported diesel engines, flexitor units, hydraulic 
pumps, back and drive plates, solenoid, sequence, and lock valves, 
hydraulic switches and valves. 

Factory: Kirkland, Wash. 

Statement signed: November 28, 1977. 

Basis of claim: Appearing in. 

Effective date: June 24, 1976. 

Rate issued by Regional Commissioner of Customs:San Francisco, 
January 13, 1978. 


(C) Company: Charles Machine Works (The). 

Articles: Trenching and construction equipment, ditch digger. 

Merchandise: Imported diesel engines. 

Factory: Perry, Okla. 

Statement signed: March 3, 1978. 

Basis of claim: Appearing in. 

Effective date: January 1, 1978. 

Rate issued by Regional Commissioner of Customs: Houston, 
March 14, 1978. 


(D) Company: Chase Bag Co. 

Articles: Bags (printed or plain); bags (printed or plain polyethylene 
film liners) ; bags (printed or plain with polyethylene plastic liners), 
among other things. 

Merchandise: Imported cotton sheeting, among other things. 

Factories: New Orleans, La.; Dallas, Tex. 

Statement signed: September 14, 1977. 

Basis of claim: Appearing in. 

Effective date: October 26, 1976. 

Amendment issued by Regional Commissioner of Customs: New 
Orleans, September 27, 1977. 

Amends: T.D. 45564-H, as amended, to cover new process above at 
above factories. 


(E) Company: A. W. Chesterton Co. 

Articles: Mechanical packing. 

Merchandise: Imported asbestos yarns and flax roving. 

Factories: Woburn; Groveland, Mass. 

Statement signed: December 20, 1977. 

Basis of claim: Appearing in. 

Effective date: February 12, 1975. 

Rate issued by Regional Commissioner of Customs: Boston, January 5, 
1978. 
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(F) Company: Cominco American, Inc. 

Articles: Metal preforms (disks, spheres, washers, squares, wire 
ribbon, sheets, rods, salts, and powder). 

Merchandise: Imported indium, silver, lead, zinc, tin, cadmium, 
bismuth, antimony, arsenic, and aluminum. 

Factory: Spokane, Wash. 

Statement signed: October 11, 1977. 

Basis of claim: Appearing in. 

Effective date: January 1, 1966. 

Amendment issued by Regional Commissioner of Customs: San 
Francisco, October 26, 1977. 

Amends: T.D. 55852-J to provide for successorship from Cominco 
Products, Inc. 


(G) Company: Dairy Craft, Inc. 

Articles: Milk, food, and chemical storage tanks. 

Merchandise: Imported stainless steel. 

Factory: St. Cloud, Minn. 

Statement signed: June 22, 1977. 

Basis of claim: Used in less valuable waste. 

Effective date: August 4, 1976. 

Rate issued by Regional Commissioner of Customs: Chicago; Septem- 
ber 28, 1977. 


(H) Company: Delta Systems, Inc. 

Articles: Electronic cash registers. 

Merchandise: Imported electronic printers. 

Factory, Minneapolis, Minn. 

Statement signed: January 17, 1978. 

Basis of claim: Used in. 

Effective date: May 29, 1977. 

Rate issued by Regional Commissioner of Customs: Chicago, Janu- 
ary 30, 1978. 


(I) Company: Eastman Kodak Co. 

Articles: Couplers (photographic chemicals). 

Merchandise: Imported 1-hydroxy-2-naphthoic acid (benzenoid). 

Factory: Kingsport, Tenn. 

Statement signed: November 11, 1977. 

Basis of claim: Used in. 

Effective date: May 18, 1975. 

Rate issued by Regional Commissioner of Customs: Baltimore, 
February 10, 1978. 
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(J) Company: Foot-Joy, Inc. 

Articles: Shoes. 

Merchandise: Imported patent leather. 

Factory: Brockton, Mass. 

Statement signed: February 1, 1978. 

Basis of claim: Used in. 

Effective date: October 18, 1976. 

Rate issued by Regional Commissioner of Customs: Boston, Feb- 
ruary 2, 1978. 


(K) Company: Hague Steel Corp. 

Articles: Cold rolled stainless steel strip cut for use for specific parts. 

Merchandise: Imported cold rolled stainless steel strip in coils. 

Factory: Warren, Mich. 

Statement signed: November 14, 1977. 

Basis of claim: Used in, less valuable waste. 

Effective date: February 7, 1977. 

Amendment issued by Regional Commissioner of Customs: Chicago, 
November 25, 1977. 

Amends: Unpublished authorization issued August 3, 1977, by 
Regional Commissioner of Customs, Chicago, to cover change in 
basis of claim from appearing in to used in, less valuable waste. 


(L) Company: Hail and Cotton, Inc. 


Articles: Leaf and scrap tobaccos. 

Merchandise: Imported fire-cured, flue-cured, and air-cured (filler— 
not stemmed) tobacco. 

Factories: Springfield, Tenn.; Rocky Mount, N.C. 

Statement signed: October 4, 1977. 

Basis of claim: Used in. 

Effective date: October 4, 1977. 

Amendment issued by Regional Commissioner of Customs: Baltimore, 
October 28, 1977. 

Amends: T.D. 73-323-Y, as amended, to cover additional factory at 
Rocky Mount, N.C. 


(M) Company: Harley Industries Inc. 

Articles: Oilfield and construction equipment. 

Merchandise: Imported diesel engines} 

Factory: Tulsa, Okla. 

Statement signed: August 29, 1977. 

Basis of claim: Used in. 

Effective date: September 1, 1977. 

Rate issued by Regional Commissioner of Customs: Houston, Janu- 
ary 3, 1978. 
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(N) Company: Hercules, Inc. 

Articles: Oxidized and carbonized fiber. 
Merchandise: Imported textile tow. 
Factory: Magna, Utah. 

Statement signed: October 27, 1977. 
Basis of claim: Used in. 

Effective date: July 19, 1976. 


Rate issued by Regional Commissioner of Customs: Baltimore, 
December 5, 1977. 


(O) Company: Hughes Tool Co. 

Articles: Drill bit. 

Merchandise: Imported bit cone sets. 

Factory: Houston, Tex. 

Statement signed: December 28, 1977. 

Basis of claim: Used in. 

Effective date: October 15, 1977. 

Rate issued by Regional Commissioner of Customs: Houston, Janu- 
ary 16, 1978. 


(P) Company: JLG Industries, Inc. 

Articles: Lifts and cranes. 

Merchandise: Imported bearings and engines. 

Factory: McConnellsburg, Pa. 

Statement signed: December 28, 1977. 

Basis of claim: Appearing in. 

Effective date: August 3, 1977. 

Rate issued by Regional Commissioner of Customs: Baltimore, 
January 12, 1978. 


(Q) Company: Kawasaki Motors Corp., U.S.A. 

Articles: Motorcycles, jet skis, and snowmobiles. 

Merchandise: Imported engines. 

Factory: Lincoln, Nebr. 

Statement signed: February 22, 1978. 

Basis of claim: Appearing in. 

Effective date: May 17, 1976. 

Rate issued by Regional Commissioner of Customs: Los Angeles, 
March 14, 1978. 


(R) Company: Nashua Corp. 

Articles: Carbonless paper. 

Merchandise: Imported BB 138, CVL, DEBN (red), & ATP (green) 
dyes. 

Factory: Merrimack, N.H. 

Statement signed: September 27, 1977. 
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Basis of claim: Appearing in. 

Effective date: October 1, 1975. 

Rate issued by Regional Commissioner of Customs: Boston, Febru- 
ary 13, 1978. 


(S) Company: National Machinery Co. 

Articles: Completed hot, warm, or cold forging machines. 

Merchandise: Imported incomplete hot, warm, or cold forging ma- 
chines and imported raw or partially machined castings and forgings. 

Factory: Tiffin, Ohio. 

Statement signed: November 9, 1977. 

Basis of claim: Used in. 

Effective date: November 9, 1977. 

Rate issued by Regional Commissioner of Customs: Baltimore, 
December 2, 1977. 


(T) Company: National Protein Corp. 

Articles: Xanthophyll concentrate. 

Merchandise: Imported dehydrated marigold meal pellets. 
Factory: Urbana, Il. 

Statement signed: January 18, 1978. 

Basis of claim: Used in, less valuable waste. 

Effective date: December 22, 1977. 


Rate issued by Regional Commissioner of Customs: Chicago, Janu- 
ary 31, 1978. 


(U) Company: Northern Ohio Sugar Co. 

Articles: Hard or soft refined sugar and sirups. 

Merchandise: Imported raw sugar. 

Factory: Fremont, Ohio. 

Statement signed: February 24, 1978. 

Basis of claim: Used in. 

Effective date: March 27,1978. 

Rate issued by Regional Commissioner of Customs: New Orleans, 
February 27, 1978. 


(V) Company: Oxy-Dry Corp. 

Articles: Airtech exhaust systems. 

Merchandise: Imported wax bars, wax cabinets, and _ electrical 
cabinets. 

Factory: Elk Grove Village, Il. 

Statement signed: September 15, 1977. 

Basis of claim: Used in. 

Effective date: September 7, 1977. 

Rate issued by Regional Commissioner of Customs: Chicago, Novem- 
ber 1, 1977. 
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(W) Company: Roselon Industries, Inc. 

Articles: Crimped filament nylon and polyester rawstock. 

Merchandise: Imported raw filament nylon and polyester yarn. 

Factories: Danville; Quakertown, Pa.; Crossville; Spencer, Tenn. 

Statement signed: December 5, 1977. 

Basis of claim: Appearing in. 

Effective date: March 1, 1975. 

Rate issued by Regional Commissioner of Customs: Baltimore, 
March 7, 1978. 

Revokes: T.D. 55129-G, supperseded. 


(X) Company: Rubicon Chemicals, Inc. 

Articles: Rubinate M (chemical). 

Merchandise: Imported methylene diphenyl! diisocyanate. 

Factory: Geismar, La. 

Statement signed: March 2, 1978. 

Basis of claim: Used in. 

Effective date: December 5, 1977. 

Rate issued by Regional Commissioner of Customs: Houston, March 9, 
1978. 


(Y) Company: John Tate, Inc. 
Articles: Light towers, diesel generating plants, and irrigation pumps. 


Merchandise: Imported diesel engines. 

Factory: Sonoma, Calif. 

Statement signed: February 15, 1978. 

Basis of claim: Appearing in. 

Effective date: August 1, 1977. 

Amendment issued by Regional Commissioner of Customs: San 
Francisco, February 28, 1978. 

Amends: T.D. 77-146-K to cover change in location of factory. 


(Z) Company: Weyerhaeuser Co. 

Articles: Kraft linerboard. 

Merchandise: Imported or drawback Posamyl-E cationic starch, 
Posamyl E-7, Retamyl, Retamyl MP, and Solvitose N. 

Factory: Springfield, Oreg. 

Statement signed: September 23, 1977. 

Basis of claim: Used in. 

Effective date: October 1, 1973. 

Amendment issued by Regional Commissioners of Customs: San 
Francisco, December 8, 1977. 

Amends: T.D. 74-279-Q, as amended, to cover change in basis of 
claim from appearing in to used in, 


272-355—78 
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(T.D. 78-302) 


Notice that final court decisions adverse to the Customs Service will not be given 
general effect until a notice of acquiescence is published 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 

SUMMARY: The Customs Regulations provide that a decision of the 
U.S. Customs Court or the U.S. Court of Customs and Patent Appeals 
adverse to the Government generally may be limited to the particular 
merchandise, circumstances, or entries which were the subject of the 
decision. This notice implements the regulations by establishing a 
uniform procedure to inform Customs officers and the public that the 
general application of a final decision of the U.S. Customs Court or the 
U.S. Court of Customs and Patent Appeals adverse to the Government 
will be delayed until a notice of acquiescence or a limiting ruling is 
published in the Customs BuLLETIN. 

A final court decision which is adverse to the Government will not be 
applied (1) to any transaction not the subject of the litigation, (2) to 
any person not a party to the litigation, or (3) to any merchandise or 
circumstances not specifically the subject of the litigation, until the 
Customs Service publishes a notice of its acquiescence in that decision 
in the Customs Butuerin. If an adverse decision may affect the 
liquidation of any entry or the action to be taken on any protest, the 
liquidation or action will be suspended until a notice of acquiescence or, 
in the alternative, a limiting ruling, is published. 

DATES: The policy set forth in this notice shall be effective with 
respect to all transactions or protests pending on, or arising on or 
after, the date of its publication in the Customs BULLETIN. 
FOR FURTHER INFORMATION CONTACT: James C. Hill, 
Classification and Value Division, Office of Regulations and Rulings, 
Headquarters, U.S. Customs Service, 1301 Constitution Avenue N.W., 
Washington, D.C. 20229; 202-566-5786. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

Discussion of Applicable Customs Regulations 

Section 176.31, Customs Regulations (19 CFR 176.31), provides 
that entries which are the subject of litigation which has been con- 
cluded with a decision of the U.S. Customs Court or the U.S. Court of 
Customs and Patent Appeals shall be reliquidated in accordance with 
that decision. However, section 152.16(e), Cutsoms Regulations (19 
CFR 152.16(e)), provides that the Customs Service may limit the 
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application of the principles of any decision of the Customs Court or 
the Court of Customs and Patent Appeals which is adverse to the 
Government, except a decision upholding a petition of an American 
manufacturer, producer, or wholesaler under section 516, Tariff Act 
of 1930, as amended (19 U.S.C. 1516), to the specific entries of mer- 
chandise which were the subject of the decision. Section 152.16(e) 
of the regulations also states that the Customs Service may provide 
for the application of the decision, in a manner which it considers 
appropriate, to unliquidated entries and protested entries that have 
not been denied, in whole or in part, which involve the same issue as 
that decided by the court. Section 177.10(d), Customs Regulations 
(19 CFR 177.10(d)), similarly provides that the Customs Service may 
limit the application of a decision of the Customs Court or the Court 
of Customs and Patent Appeals which is adverse to the Government 
to the particular merchandise, circumstances, or entries which were 
the subject of the litigation by publication of a limiting ruling. 
NEED FOR UNIFORM PROCEDURE 

If (1) the Customs Service does not accept the reasons upon which 
an adverse decision is based, (2) the Government does not file an 
appeal, and (3) a limiting ruling is published after a decision not to 
appeal is made or the time for filing an appeal has expired, transac- 
tions pending on, or occurring on or after, the date of the court 


decision, but before the date of publication of a limiting ruling, may 
be treated differently from transactions occurring after the limiting 
ruling is published. For this reason, there may be doubt on the part 
of the public as to the effect of a court decision adverse to the Govern- 
ment. 


NOTICE OF ACQUIESCENCE OR LIMITING RULING 

The Assistant Commissioner, Regulations and Rulings, to whom 
the authority has been delegated by Customs Delegation Order No. 1 
(rev. 1), as amended by T.D. 78-111, will announce in the Customs 
Bu.ietin the Customs Service decision to acquiesce in, or to limit, 
any final adverse decision of the Customs Court or the Court of 
Customs and Patent Appeals, except abstracted decisions and deci- 
sions which involve only the rules and procedures of the court. A 
notice of acquiescence or limiting ruling will be published at the 
earliest practicable date, generally within 180 days, after each adverse 
court decision. 

Acquiescence in an adverse decision means that the Customs Service 
will accept the conclusions reached by the court for general applica- 
tion to transactions not specifically the subject of the litigation, but 
does not necessarily mean acceptance or approval of all of the reasons 
assigned by the court for its conclusions. When the Customs Service 
does not acquiesce in an adverse decision, or acquiesces only in part 
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of a decision, a limiting ruling clarifying the position of the Customs 
Service will be published. 


LIQUIDATION OF ENTRIES OR ACTION ON PROTEST SUSPENDED 


Liquidation of entries or action on protests which are pending 
when an adverse court decision is issued and which may be affected 
by the decision will be suspended pending publication of a notice of 
acquiescence or a limiting ruling. When a notice of acquiescence is 
published before an adverse court decision becomes final, however, the 
conclusions reached in the decision may be applied immediately to 
transactions which were not the subject of the litigation. 

August 24, 1978. 

G.R. Dickerson 
Acting Commissioner of Customs. 
[Published in the Federal Register, Aug. 31, 1978 (F.R. 38817)] 


(T.D. 78-303) 
Bonds 


Approval and discontinuance of consolidated aircraft bonds (air carrier blanket 
bonds) Customs Form 7605 


The following consolidated aircraft bond has been approved or dis- 
continued as shown below. The symbol “D” indicates that the bond 
previously outstanding has been discontinued on the month, day, and 
year represented by the figures which follow. ‘‘PB” refers to a previous 
bond, dated as represented by figures in parentheses immediately fol- 
lowing, which has been discontinued. If the previous bond was in the 
name of a different company or if the surety was different, the infor- 
mation is shown in a footnote at the end of the list. 


Date term Date of | Filed with area 
Name of principal and surety commences approval | 7 director of 


Customs; amount 





Pakistan International Airlines Corp., 545 Fifth Ave., | June 29,1978 | Aug. 16,1978 | New York Sea- 
New York, N Y; Boston Old Colony Ins. Co. port; $100, 000 
(PB 8/26/76) D 8/16/78 1 








1 Surety is American Motorists Ins. Co. 
The foregoing principal has not been designated as a carrier of bonded merchandise. 


(BON-3-01) 
August 25, 1978. 
Donatp W. Lewis, 
(For Leonard Lehman, Assistant 
Commissioner Regulations and Rulings). 





US. Customs Service 
General Notices 
(520747) 
American Manufacturer’s Petition 


Extension of Time for Comments Concerning an American Manufacturer’s 
Petition to Reclassify Cotton Denim Trousers Known as “Blue Jeans’’ 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of extension of time for comments. 
SUMMARY: This notice extends the period of time permitted for 
the submission of comments in response to a recent American manu- 
facturer’s petition to the Customs Service to reclassify certain cotton 
denim trousers for men and women, commonly referred to as “blue 
jeans.”’ This extension will permit the preparation and submission of 
more detailed comments by interested members of the public. 
DATE: Comments must be received on or before October 4, 1978. 
ADDRESS: Comments, preferably in triplicate, should be addressed 
to the Commissioner of Customs, Attention: Regulations and Legal 
Publications Division, U.S. Customs Service, Room 2335, 1301 Con- 
stitution Avenue NW., Washington, D.C. 20229. 
FOR FURTHER INFORMATION CONTACT: Philip Robins, 
Classification and Value Division, U.S. Customs Service, 1301 Con- 
stitution Avenue NW., Washington, D.C. 20229; 202-566-5865. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On August 3, 1978, the Customs Service published in the Federal 
Register (43 F.R. 34236) a notice of receipt of an American manu- 
facturer’s petition, filed under section 516 of the Tariff Act of 1930, 
as amended (19 U.S.C. 1516), requesting the reclassification of 
certain imported men’s and women’s cotton denim trousers known as 
“blue jeans”. The petitioner contends that, under headnote 3, sched- 
ule 3, Tariff Schedules of the United States (TSUS), the blue jeans 
are ornamented for tariff purposes, and are properly classifiable under 
item 380.00, TSUS, if for use by men or boys or item 382.00, TSUS, 
if for use by either sex or by women, girls, or infants. 

11 
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COMMENTS 

Comments concerning the American manufacturer’s petition were 
to have been received on or before September 5, 1978. The Customs 
Service has been requested to extend the period of time for submission 
of comments in order to allow additional time for the preparation of 
responses to the American manufacturer’s petition. Accordingly, the 
period of time for the submission of comments is extended to 
October 4, 1978. 

Dated: August 30, 1978. 


} 
} 
a 


LEONARD LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 


{Published in the Federal Register, September 6, 1978 (F.R. 39624)] 


(056996) 
American Manufacturer’s Petition 


Notice of receipt of American manufacturer’s petition to reclassify lasted leather 
footwear uppers 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of receipt of American manufacturer’s petition. 
SUMMARY: Customs has received a petition from American manu- 
facturers of nonrubber footwear requesting the reclassification of 
imported lasted leather footwear uppers, which have an insole or 
midsole and are formed to fit the foot. 
DATES: Interested persons may comment on this petition. Comments 
(preferably in triplicate) must be received on or before November 6, 1978. 
ADDRESS: Comments should be addressed to the Commissioner of 
Customs, Attention: Regulations and Legal Publications Division, 
Room 2335, 1301 Constitution Avenue NW., Washington, D.C. 20229. 
FOR FURTHER INFORMATION CONTACT: Donald F. Cahill, 
Classification and Value Division, U.S. Customs Service, 1301 Con- 
stitution Avenue NW., Washington, D.C. 20229; 202-566-8181. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 


A petition has been filed under section 516 of the Tariff Act of 1930, 
as amended (19 U.S.C. 1516), by American manufacturers of non- 
rubber footwear. The petitioners contend that leather uppers which 
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have been lasted (have an insole or midsole and have been formed to 
fit the foot), which are currently classifiable under the provisions 
for leather cut or wholly or partly manufactured into forms or shapes 
suitable for conversion into footwear, in items 791.20 and 791.25, 
Tariff Schedules of the United States (TSUS), are more properly 
classifiable under the provisions for leather footwear, in items 700.05 
through 700.45, TSUS. 

In support of their contention that the lasted leather uppers in 
question are properly classified under items 700.05 through 700.45, 
TSUS, the petitioners allege the following: 

(1) Under general headnote 10(h), TSUS, the tariff description 
of an article covers the article whether or not assembled and whether 
or not finished; 

(2) The lasted leather uppers are no longer manufactured parts, 
but have become manufactures of leather; 

(3) The lasted uppers with insoles or midsoles, not being entirely 
of leather, are not intended to be included in a tariff classification 
provision (i.e., item 791.20 or 791.25, TSUS) that is not a chief value 
provision ; 

(4) The legislative history and predecessor provisions indicate a 
congressional intent to include only individual leather components 


in the tariff classification provisions for leather cut or wholly or partly 
manufactured into forms or shapes suitable for conversion into 
footwear; 


(5) The failure to classify the lasted uppers as completed footwear 
undermines congressional intent to protect the footwear industry; 
and 

(6) When two tariff provisions apply, an article is properly class- 
ifiable under the most specific provision, or if both are equally specific, 
the provision for which a higher rate of duty is assessed. 


COMMENTS 


Pursuant to section 175.21(a) of the Customs Regulations (19 
CFR 175.21(a)), the Customs Service invites written comments on 
this petition from all interested parties. 

The American manufacturer’s petition, as well as all comments 
received in response to this notice, will be available for public 
inspection in accordance with sections 103.8(b) and 175.21(b), Cus- 
toms Regulations (19 CFR 103.8(b), 175.21(b)), during regular busi- 
ness hours at the Regulations and Legal Publications Division, 
Headquarters, U.S. Customs Service, Room 2335, 1301 Constitution 
Avenue NW., Washington, D.C. 20229. 
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AUTHORITY 
This notice is published in accordance with section 175.21(a) of 
the Customs Regulations (19 CFR 175.21(a)). 
August 30, 1978. 
LEonAaRD LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 


[Published in the Federal Register, September 5, 1978 (F.R. 39465)] 


Recent Unpublished Customs Service Decisions 


The following listing of recent administrative decisions issued by 
the Office of Regulations and Rulings, U.S. Customs Service, and not 
otherwise published, is published for the information of Customs 
officers and the importing community. Although the decisions are 
not of sufficient general interest to warrant publication as Treasury 
Decisions, the listing describes the issues involved and is intended 
to aid Customs officers and concerned members of the public in 
identifying matters of interest which recently have been considered 
by the Office of Regulations and Rulings. 

A copy of any decision included in this listing, identified by its 
date and file number, may be obtained in a form appropriate for 
public distribution upon written request to the Office of Regulations 
and Rulings, Attention: Legal Reference Area, Room 2404, U.S. 
Customs Service, 1301 Constitution Avenue NW., Washington, D.C. 
20229. These copies will be made available at a cost to the requester of 
10 cents per page. However, the Customs Service will waive this 
charge if the total number of pages copied is 10 or less. 

Dated: August 29, 1978. 

LEONARD LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 
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Date of 
decision 


File No. 


Issue 





7-16-78 


8-7-78 


6-2-78 


7-18-78 


8-7-7 


7-10-78 


7-19-78 





103077 


103147 


103265 


103266 


103344 


103362 


103368 


103419 


103431 


103440 


103455 


103470 


103490 


103491 


103498 


163501 


103507 


Vessel repairs: dutiability of tests to determine if 
repairs are needed or effective, transportation charges, 
coating of cargo tanks, and alterations to hull 

Carrier control: applicability of Jones Act and Nichol- 
son Act to joint Polish-American fishing venture 

Carrier control: use of foreign-built vessel for processing 
raw fish into seafood products 

Instruments of international traffic: use in point-to- 
point traffic to exterior port of departure 

Carrier control: permissible fishing industry uses of a 
vessel restricted from engaging in the coastwise trade 
because it was formerly foreign-owned 

Vessel repairs: whether an ocean-going tug qualifies 
as a “special purpose vessel’”’ under 19 U.S.C. 1466(c) ; 
whether replacement engine parts were spares or were 
used for repairs; whether repaired items were under 
warranty 

Carrier control: use of formerly foreign-registered 
vessel for fishing and transporting the catches of 
other vessels to a U.S. port 

Vessel repairs: dutiability of repairs made in Canada 
following repair work in American Samoa; whether 
American Samoa is considered an American port for 
the purpose of applying the “one round voyage, 
foreign and return”’ principle 

Carrier control: use of foreign fish processing vessel 
to buy the catches of U.S. fishing vessels and process, 
freeze, and package them 

Vessel entry: refund of special tonnage tax and light 
money 

Carrier control: comments on 8. 3050, 95th Congress, 2d 
session, a bill which would amend the Fishery Con- 
servation Act and Management Act by distinguishing 
between ‘fishing’ and ‘‘processing”’ 

Carrier control: interpretation of the phrase ‘primary 
object of the voyage,” appearing in 19 CFR 4.80(a) (4) 

Manifesting: requirements for privately printed Cus- 
toms Form 1302, Cargo Declaration 

Carrier control: determination of whether the “primary 


object of a voyage”’ is coastwise transportation 
Carrier control: restrictions on the use of foreign-built 
fishing vessel 


Carrier control: use of Canadian truck carrier to trans- 
port merchandise between points in the United States 
and then return to Canada 

Vessel repairs: dutiable status of installation of inert gas 


systems on American-flag vessels in foreign country 
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Date of File No. Issue 


decision 


103509 Boarding: boarding requirements for vessels arriving in 
Puerto Rico with Alaskan crude oil 

103533 Carrier control: dutiability of Canadian railroad car 
which enters U.S. with cargo, discharges it at one 
point, reloads at another, and then unloads the cargo 
at a third point in the U.S. before returning to Canada 

103535 Vessel entry: assessment of tonnage tax on vessels arriv- 
ing in the United States from Quebec 

103540 Vessel control: permissibility of transporting debris from 
U.S. territorial waters to a point on the high seas in 
a foreign-built barge 

103548 Carrier control: use of Canadian railroad cars to trans- 
port grain between United States points via Canada 

103552 Vessel repairs: installation of inert gas system on U.S. 
vessels at foreign shipyards 

103555 Carrier control: use of foreign-built fishing vessel of less 
than five gross tons in United States fisheries 

103559 Carrier control: use of foreign-flag crane vessels at oil 
drilling platforms on the U.S. outer continental shelf 

103571 Carrier control: use of small vessels which proceed under 
their own power from territorial waters to the high 
seas, where they are laded on board a foreign vessel, 
transported to another point on the high seas, unladed, 
and then proceed to another coastwise point 

103574 Carrier control: 24-hour limit on calls by foreign vessels 
from nearby foreign ports at U.S. ports 

103575 Vessel entrance: entry and clearance requirements for 
foreign oceanographic research vessels 

103578 Prohibited and restricted movements: designation of lift 
yans as instruments of international traffic 

103584 Vessel repairs: dutiability of repairs effected to secure 
vessel’s seaworthiness but not necessitated by stress 
of weather or other casualty 

305754 Vessel stores: serving of duty-free alcoholic beverages on 
international flights prior to takeoff. 

7-24-78 306022 Entries: procedures for possible alleviation of hardship 
caused by delayed arrival of merchandise due to strike 
until after effective date of executive order removing 
merchandise from duty-free treatment under GSP 

7-21-78 306213 Entries: proper form and appropriate time to file to 
claim GSP treatment 

8-9-78 306217 Returning residents: graduate student seeking duty-free 
entry of Tahitian quilts obtained in course of studies 

8 7-78 306279 Duty assessment: duitable status of geophysical explo- 
ration vessel, its onboard equipment and certain addi- 
tional equipment; duitable status of vessel equipment 
transferred between ships of the same line 
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Date of File No. 
decision 





8-3-78 306306 Entry: applicability of entry requirements to shipments 
from Guam; use of customhouse brokers not manda- 
tory 

541634 Export value: whether export value is reflected by the 
price at which merchandise is invoiced or by the price 
at which the merchandise is actually sold in the 
country of exportation 

8-9-78 541816 Duty assessment: assembly equipment furnished as an 
assist to a foreign subcontractor 

8-9-78 541817 Duty assessment: 1, 3, 5-Trichlorobenzene 

7-20-78 551488 Countervailing duty: non-rubber footwear from Brazil 

8-3-78 551491 Countervailing duty: proper rate for non-rubber foot- 
wear from Brazil 

5-7-78 551498 Countervailing duty: footwear from the Republic of 
Korea 

8-8-78 551740 Antidumping: applicability of finding of dumping of 
acrylic sheet to finished or semi-finished products 
manufactured from acrylic sheet and to gold-flecked 
metallic imbedment acrylic used for engraving 

709027 Country of origin marking: proper location of marking 
on cutting shears 

709227 Country of origin marking: leather coats 

709253 Country of origin marking: crankshafts forged in Ger- 
many which undergo further machining in France 

709343 Prohibited and restricted importations: redelivery to 
Customs of imported automobile which cannot be 
modified to U.S. safety and emission standards 

709347 Country of origin marking: wooden blocks imported as 
components for making brushes 

047161 Classification: tailshafts, lineshafts, and coupling bolts 
and nuts, specifically designed for use with hydrauli- 
cally operated controllable pitch propellers 

055121 Classification: plastic fly fishing line 

055152 Classification: reed grass brooms 

055164 Classification: plastic capsules used to hold small toys, 
jewelry, and other trinkets sold in vending machines 

056367 Classification: valve stem oil seals 

056502 Classification: cobalt-nickel-iron alloy in the form of 
shot or granules 

056533 Classification: knit gloves, the shells of which are made 
in the U.S. from imported acrylic yarn, and then ex- 
ported for addition of a vinyl palm and back; eligi- 
bility for drawback and GSP treatment 

056564 Classification: hydraulically adjustable shower trolley 
for hospital patients; therapy bath 

056603 Classification: television prompting system consisting 
of a television monitor, mirror, and script drive unit 

056614 Classification: desk lock 
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8-38-78 


7-24-78 


8-10-78 





056662 


056674 
056729 
056769 
056786 
056812 
056835 
056842 
056871 
056888 
056900 
056901 
056908 
056909 
056913 
056917 
056919 
056929 


056934 


056944 


056945 


056952 


056959 


056968 


056971 


056978 


05698 


Classification: vinyl golf ball bag, designed to be at- 
tached to a mechanical device that picks golf balls 
off the ground 

Classification: parts of line printers used as peripheral 
equipment in data processing systems 

Classification: seam ripper blades used to cut and pull 
thread 

Classification: platinum crucibles 

Classification: insulation blowing equipment 

Classification: soft drink making system 

Classification: tapered hardpaper tubes used by textile 
industry to hold thread or yarn 

Classification: tungsten melting base 

Classification: brooms 

Classification: log splitters 

Classification: Francis-type reversible pump turbine 

Classification: farrowing crates, weaner cages, sow 
stalls, box feeders, and horse stalls 

Classification: “Brutal Shark Game”’ novelty pen 

Classification: soil pasteurizer and sterilizer 

Classification: “sports bags’’—one type designed to carry 
baseball bats, and a second type designed to carry 
articles such as sport shoes or gym clothes 

Classification: polyethylene aprons designed for use by 
food service personnel 

Classification: wire strainers used to keep fencing 
uniformly taunt 

Classification: cast iron-and concrete manhole covers 
and frames 

Classification: carryall bags with straps and zippered 
closures, made of man-made fabric 

Classification: bearings used primarily in skateboards 

Classification: panels for electrostatic precipitators 
used for air or gas purification 

Classification: engine and jet pump used in manufacture 
of a “wetbike”’ 

Classification: gall extraction machine used to recover 
gall from the gall bladders of slaughtered animals 

Classification: containers and carriers used in the 
collection and transport of refuse 

Classification: metal jewelry pin imprinted with a 
woman’s figure and flowers 

Classification: unperforated buttons which have been 
face finished, beveled and polished 

Classification: finished and unfinished fuel element 
bundles used in nuclear reactors 

Classification: saddle to be used in the manufacture of 
wire rope clips 
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8-2-78 
8-9-78 


8-8-78 


8-10-78 
8-8-78 


8-10-78 
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8-9-78 
8-8-78 
8-9-78 
8-10-78 
8-9-78 
8-10-78 


056989 
056992 


056997 
056999 
057003 


057010 


057026 
057027 
057029 
057037 
057038 
057040 


057059 
057072 
057076 
057079 
057106 
059504 


Classification: Rockstar X-16 Tire Protection Chain 

Classification: plastic sleeving in material lengths for 
use as electrical insulation 

Classification: rubber slippers having two piece uppers 

Classification: polypropylene strapping 

Classification: articles of bronze, including 
candleholders, kerosene lamps, chalices, ash trays, 
jewelry boxes, door knockers, bells, animal figures, 
medallions and plaques, and decorative cannon 

Classification: metal and plastie “telephone freshener” 


various 


containing antiseptic perfume and designed to be 

snapped into speaking end of telephone receiver 
Classification: disposable polyethylene aprons 
Classification: plastic ‘‘thread snipper”’ 
Classification: 
Classification: 
Classification: tapered steel tubes 
Classification: ‘‘Phostoxin Tube,” an 


plastic size-adjuster for caps 
steel corn holders 


aluminum tube 


used to store toxic substances 
Classification: leather and suede snowmobile glove 


Classification: playground equipment 
Classification: 
Classification: 


packaging machinery 

toy cannon with cap-firing mechanism 

Classification: filter for tap water 

Classification: cloth book with pictures of animals and 
inanimate object 








Decisions of the United States 


Court of Customs and 
Patent Appeals 


(Investigation No. 337—TA-26) 


So_pER RemovaLt ComMPpaNyY AND JESSE C. Hoop v. Unirep States 
INTERNATIONAL TRADE Commission, Diet. Ine. Ernest Sprrie, 
AND SiGNALARM, Inc. No. 77-25 (—F. 2d—) 


1. No violation of Tariff Act § 337 


Action of U.S. International Trade Commission, terminating its 
investigation of the importation of certain solder removal wicks in 
view of its determination of no violation of Tariff Act §337 based on 
its holding of invalidity of patent allegedly infringed by the imported 
wicks, affirmed. 


2. CCPA—Right of Review—Evidence 


Standard of review of Commission determinations under § 337 
is the same as that of Customs Court decisions; CCPA is not bound 
to accept findings of fact whenever supported by “substantial 
evidence” and will not when clearly contrary to weight of the 
evidence. 


) 


3. Presumption of Validity Burden of persuasion shifts to party 
asserting invalidity. 

The presumption of validity, 35 USC 282, shifts not only the 
burden of going forward in purely procedural sense but also places 
the burden of persuasion on party asserting invalidity. 


4. Id.— Prior Art—PTO 


The burden of persuasion always remains upon party asserting 
invalidity, whether or not the most pertinent prior art was con- 
sidered by the PTO 


5. Id.—Evidence 


The burden of persuasion on issue of invalidity is more easily 
carried by evidence of prior art more pertinent than that 
considered by examiner. 
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6. Solder Removal Wicks—Obviousness 


The claimed solder removal wicks would have been obvious to 
one of ordinary skill in the solder and flux art in the electronics 
industry about 1966-67. 

7. Nonobviousness—Discovery 
Nonobviousness may be evidenced by discovery of a problem source. 


&: Fd: 


Where the reason for a practice suggested by prior art is much 
less significant than the reason derived from an inventor’s solution 
to another problem, the results may be so unexpected as to support 
a conclusion of nonobviousness. 


9. Id. 


The absence of evidence that one of ordinary skill in the art would 
even have expected a problem to exist is supportive of nonobviousness. 
10. Id.—Evidence 


Evidence of record fails to establish the existence of any corrosion 
problem with copper-braid wicks solved by the calimed invention. 


11. Id.—Commercial Success—Obviousness 


A nexus must be established between the merits of a claimed 
invention and evidence of commercial success before that evidence 
may become relevant to the issue of obviousness. 


United States Court of Customs and Patent Appeals, August 24, 1978 


Appeal from The U.S. International Trade Commission, Investigation No. 
337-TA-26 


[Affirmed.] 


Nilsson, Robbins, Dalgarn, Berliner, Carson & Wurst, B.G. Nilsson, Robert 
Berliner, attorneys of record, for appellants. 

Michael H. Stein, Jeffrey M. Lang, George M. Sirilla and Robert M.M. Seto, 
attorneys of record, for appellees. 


[Oral argument on June 5, 1978 by Byard G. Nilsson for appellants and by George M. Sirilla and Robert 
M.M. Seto for appellees] 


Before Markey, Chief Judge, Rico, Batpwin, LANE and MILLER, Associate 
Judges. 


Markey, Chief Judge. 

[1] Appeal from a July 1, 1977, order of the United States Inter- 
national Trade Commission (Commission), terminating investigation 
No. 337-TA-26, In re Certain Solder Removal Wicks, in view of its 
determination that no violation of section 337 of the Tariff Act of 1930, 
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as amended by the Trade Act of 1974, 19 USC 1337,! exists in the 
importation into, or sale in, the United States of certain solder 
removal wicks. This is the first appeal under 19 USC 1337(c) in 
which the issue of patent validity is reached.? We affirm. 


Background 


On May 10, 1976, appellants, Jesse C. Hood (Hood) and Solder 
Removal Company (SRC), filed a complaint with the Commission 
under § 337, alleging that the importation into and sale in this country 
of certain solder removal wicks constituted an unfair act or unfair 
method of competition. The wicks are made in Switzerland by appellee 
Dipl. Ing. Ernest Spirig (Spirig) and imported for sale by appellee 
Signalarm, Inc. (Signalarm). SRC and Hood alleged that the wicks 
infringed one or both of the claims of U.S. Patent No. 3,627,191 to 
Hood (Hood patent), which read: 


1. Copper strands elongatedly braided in the form of a con- 
sumable wick for drawing up molten solder by capillary action, 


1 Section 337 provides in pertinent part: 
(a) Unfair methods of competition declared unlawful. 

Unfair methods of competition and unfair acts in the importation of articles into the United States, 
or in their sale by the owner, importer, consignee, or agent of either, the effect or tendency of which is to 
destroy or substantially injure an industry, efficiently and economically operated, in the United States, 
or to prevent the establishment of such an industry, or to restrain or monopolize trade and commerce 
in the United States, are declared unlawful, and when found by the Commission to exist shall be dealt 
with, in addition to any other provisions of law, as provided in this section. 

e * * s - 
(ec) Determinations; reviews. 

The Commission shall determine, with respect to each investigation conducted by it under this 
section, whether or not there is a violation of this section. Each determination under subsection (d) or 
(e) of this section shall be made on the record after notice and opportunity for a hearing in conformity 
with the provisions of subchapter II of chapter 5 of Title 5. All legal and equitable defenses may be 
presented in all cases. Any person adversely affected by a final determination of the Commission 
under subsection (d) or (e) of this section may appeal such determination to the United States 
Court of Customs and Patent Appeals. Such court shall have jurisdiction to review such determi- 
nation in the same manner and subject to the same limitations and conditions as in the case of appeals 
from decisions of the United States Customs Court. 

(d) Exclusion of articles from entry. 

If the Commission determines, as a result of an investigation under this section, that there is violatio™ 
of this section, it shall direct that the articles concerned, imported by any person violating the provisio™ 
of this section, be excluded from entry into the United States, unless, after considering the effect of 
such exclusion upon the public health and welfare, competitive conditions in the United States econ- 
omy, the production of like or directly competitive articles in the United States, and United States 
consumers, it finds that such articles should not be excluded from entry. The Commission shall notify 
the Secretary of the Treasury of its action under this subsection directing such exclusion from entry, 
and upon receipt of such notice, the Secretary shall, through the proper officers refuse such entry. 

2In Coleco Indus., Inc. v. USITC, 65 CCPA ___, 573 F. 2d 1247, 197 USPQ 472 (1978), the only other case 
under §237in which this court has reached the merits, the dispositive issue was infringement. Patent validity 
was not an issue before the court in Coleco. 65 CCPA at ___, 573 F. 2d at 1252 n. 5, 197 USPQ at 476 n. 5. 

3 As other unfair acts and unfair competition under § 337, SRC and Hood alleged in their complaint that 
the imported wicks were ‘passed off’ as the product of SRC, were falsely labeled as having a regisiered 
trademark, and were falsely advertised with the words “ patent applied for’ and “ Patent Pending.’’ During 
the Commission investigative proceedings, appellants withdrew all those allegations. Though the ALJ’s 
recommended determination and the Commission’s Memorandum Opinion dealt with the issues raised by 
those allegations, appellants do not pursue them on appeal, and they are not before us. 
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said wick having an exterior capillary surface of copper, each 
strand having substantially along its entire length its exposed 
surface directly 1 in contact and substantially entirely coated with 
a noncorrosive solder flux applied from a volatile solvent solution 
of 25 weight percent or less of said flux. 

The invention according to claim 1 wherein said solder fiux 
is & pine rosin, a rosin obtained from tall oil by removal of fatty 
acid components, a methyl ester of abietic acid, or a methyl 
ester of piumaric acid. 


An evidentiary hearing was conducted by a Commission Adminis- 
trative Law Judge (ALJ) * who issued extensive findings of fact and 
conclusions of law touching upon all allegations brought before the 
Commission. Respecting the patent, the ALJ’s recommended deter- 
mination was that: 


[There is no violation of Section 337 of the Tariff Act of 1930 in 
the importation into the United States, and the sale, of certain 
solder removal wicks, by reason of the fact that claims 1 and 2 of 
United States Letters Patent No. 3,627,191 are invalid, for 
purposes of Section 337, as obvious in view of their prior art, 
under 35 U.S.C. 103, and that there is no effect or tendency to 
destroy of [sic] substantially injure an industry, efficiently and 
economically operated, in the United States 4 * [footnote 
omitted] 


The most pertinent prior art was determined by the ALJ to be: 


(1) The Beattie-Ampex practice, used publicly to produce 
copper braid desoldering wicks at Ampex Corporation from 1966 
to at least 1972, and the wicks so produced; 

(2) Solder, a 1965 booklet for the Kester Solder ( Company; and 
(3) Soldering Manual, a 1959 publication of the American Weld- 
ing Society. 


The ALJ concluded that there was “no presumption” of validity 
applicable to the Hood patent, because the Beattie-Ampex practice 
and Solder were neither presented to nor considered by the Patent 
and Trademark Office (PTO). 

In analyzing the differences between the prior < _ the Hood 
claims, the ALJ found all limitations of claims 1 and 2 fully met by 


caAat 
wicks produced in the Beattie kmpex practice, exaial for that de- 


fining the solvent solution as “of 25 weight percent or less of said 


4 The Commission’s Opinion refers to the person who conducted the hearing as the “presiding officer. 
The Commission’s brief employs the title “‘ Administrative Law Judge.’’ Appellants’ brie oe loys “‘ pre- 
siding officer.”” Spirig and Signalarm employ the title “Judge.” In 1946, Congress provided that “there 
shall be appointed by and for each agency as many qualified and compete: 
sary * * *.”” Administrative Procedure Act, ch. 324, § 11, 60 Stat. 244 (1946). The title “hearing examiners” 
appeared in the 1966 statute which codified Ti‘le 5 of the U.S. Code. Act of § }, 1956, Pub. L. No. 80-54, 
80 Stat. 415 (codifying 5 USC 3105). In 1972, the Civil Service Commissio: nged th 
trative Law Judge.” 37 Fed. Reg. 16,787 (1972). In 1978, Congress changed the statu 
examiner’ to “‘administrative law judge.” Act of March 27, 1978, Pub. L. No. 95 
are now over one thousand civil service employees bearing the title. 


it examiners as may be neces- 


» title to “‘ Adminis- 
y title from “hearing 


251, 92 Stat. 183. There 


272-355—-78——_ 4 
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flux.” > Reeardine that limitation, the ALJ found the indication in 


Soldering Menual that it was known to use, on ciean copper, 


solutions in the range of 10-25 weight percent of rosin mixed wi 
volatile solvent, and further found from Solder and other evidence 
bat, in 1967 and prior thereto, Kester Solder Company was offering 
several rosin flux formulations with a rosin concentration of 20—50 
weight percent. 

On that record, and ALJ concluded that one skilled in the art in 
ae 1) 4 


i966 would have used a rosin flux solution having the flux concentra- 


9 


tion of claims 1 and 2. 

The Commission’s Memorandum Opinion, issued July 1, 1977, was 
unanimous in determining that there was no violation of § 337. The 
Commission majority based its determination on the fact that the 
claims of the Hood patent were invalid, in view of the prior art, 
under 35 USC 103, noting, ‘““We further adopt by reference the findings 
of fact and conclusions of law of the presiding officer insofar as they 
are supportive of and not inconsistent with the above determination.”’ 


Issue 


The dispositive issue is whether the subject matter as a whole of 
claims 1 and 2 of the Hood patent would have been obvious to one of 
ordinary skill in the art of solder and fluxes useable in the electronics 
industry at the time the invention was made.® 


OPINION 
(1) Standard of Review 


{2} The Commission erroneously suggests that the appropriate 
standard of review of Commission determinations under § 337 is 
the “substantial evidence” standard established in the Administrative 


5 The flux concentration of the solvent solution used in the Beattie-Ampex practice could not be recalled 
by witness Beattie and was not disclosed 

6 Chairman Minchew and Commissioners Moore and Ablondi constituted the majority. Its determination 
that there was no violation of § 337 resulting from the alleged infringement of the Hood patent, was based 
solely on the invalidity of the Hood patent. Vice Chairman Parker and Commissioner Bedell were of the 
view that appellants had failed to establish sufficient business injury to constitute an effect or tendency to 
destroy or substantially injure an industry, efficiently and economcially operated in the United States and 
that it was, therefore, not necessary to reach the issues of infringement or validity of the Hood patent. Be- 
cause we affirm the majority’s invalidity holding, we do not reach the question of whether appellants’ 
showing of business injury was insufficient even if the Hood patent were valid and infringed. 

Commissioner Moore concluded that the claims of the Hood patent, if valid, would be infringed. There 
was no Commission determination on that question, and it is not before us. 

Had it been necessary to reverse the Commission’s invalidity holding, a remand would have been required 
for consideration by the Commission of the issues of infringement and whether business injury was in- 
sufficient notwithstanding the determination of validity and infringement. 
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Procedure Act, 5 USC 706(2)(e). The appropriate standard is 


plicity stated in §337(c), supra note 1, to be “in the same manner 
and subject to the same limitations and conditions as in the case 
appeals from decisions of the United States Customs Court.”’ 
was stated in Montgomery Ward & Co. v. United States, 61 CCPA 

103, C.A.D. 1131, 499 F. 2d 1283, 1285 (1974), concerning review 
under 28 USC 1541, 2601, “We do not agree with [the] suggestion 
that we are bound to accept the Customs Court’s findings of fact 
whenever there is substantial supporting evidence, and we will not do 
so when they are clearly contrary to the weight of the evidence.” 
Accord, Pollard Bearings Corp. v. United States. 62 CCPA 61, 64, 
C.A.D. 1146, 511F.2d 568, 571 (1975); Northam Warren Corp. v. 
United States, 60 CCPA 117, 119, C.A.D. 1092, 475 F.2d 647, 649 
(1973); Commonwealth Oul Refining Co. v. United States, 60 CCPA 162, 
166, C.A.D. 1105, 480 F.2d 1352, 1355 (1973). 


The “substantial evidence” standard is particularly inapplicable 
to judicial review of patent validity issues under § 337. Some prior 
art is citable against virtually every issued patent. With what, in 
most cases, would constitute “substantial evidence’? thus present, 
effective judicial review of Commission invalidity holdings would be 


nullified if the standard were that of 5 USC 706(2)(e). 
(2) The Presumption of Validity 


The ALJ’s conclusion, that the statutory presumption of validity, 
35 USC 282,’ does not exist when the most pertinent prior art was 
neither presented to nor considered by the PTO, is unsound. Rebuttal 
of the presumption may be more easily and more often achieved in 
reliance on prior art more pertinent than that considered by the 
examiner; but whether rebuttal is achieved requires careful considera- 
tion of whether the prior art relied upon does in truth render the 
claimed invention anticipated or obvious. Until that question is 
answered in the affirmative, the presumption is not rebutted and 
continues alive and well. 

The first sentence of §282, that “{a] patent shall be presumed valid,” 
must be read in the context of the remainder of the first paragraph of 
§282, which provides that the party asserting invalidity bears the 
burden of establishing it. [3] Section 282 thus mandates not only a pre- 


7 Section 282 provides in part: 

A patent shall be presumed valid. Each claim ofa patent (whether in independent or dependent form) 
shall be presumed valid independently of the validity of other claims: dependent claims shall be pre- 
sumed valid even though dependent upon an invalid claim. The burden of establishing invalidity of a 
patent or any claim thereof shall rest on the party asserting it. 
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sumption shifting the burden of going forward in a purely procedural 
sense, but also places the burden of persuasion on the party who asserts 
that the patent is invalid.* To speak of the presumption as “no longer 
attaching” is to risk a concomitant, and unspoken, assumption that 
the burden of persuasion is thereafter no longer upon him who asserts 
invalidity. [4] That view is contrary to the meaning of § 282, for the 
burden of persuasion is and remains always upon the party asserting 
invalidity, whether the most pertinent prior art was or was not 
considered by the examiner.°® 

We are not unaware of language in some court opinions indicating 
that no presumption exists when prior art not considered by the PTO 
is cited to the court. See, e.g., Globe Linings, Ine. v. City of Corvallis, 
supra note 9, at 729, 194 USPQ at 417; Hisele v. St. Amour, 423 F.2d 
135, 138-139, 165 USPQ 161, 164 (CA6 1970); Everest & Jennings, 
Ine. v. Colson Corp., 371 F.2d 240, 242, 152 USPQ 209, 210 (CA7), 
cert. denied, 387 U.S. 918, 153 USPQ 888 (1967). The better view, 
however, for the reasons stated above, is that the presumption of 
validity is never “destroyed” in the sense that the burden of per- 
suasion is no longer upon the party asserting invalidity. 

The statute does not make the presumption applicable in some 
situations and not in others. The distinction is judge-made between 
situations in which the most pertinent prior art was considered by 


the PTO, and those in which it was not. It is not surprising, therefore, 
that courts faced with the latter situation have envisaged a spectrum 
of effects on the presumption, some describing it “weakened,” or 


* Some commentators on evidence say a presumption only shifts the burden of going forward; others say it 
also shifts the burden of persuasion. 1 Weinstein’s Evidence § 300[01) (1977.) Federal Rule of Evidence 301 
reflects the former view: 


Rule 301. Presumptions in General Civil Actions and Proceedings 

In all civil actions and proceedings not otherwise provided for by Act of Congress or by these rules, a 
presumption imposes on the party against whom it is directed the burden of going forward with evidence 
to rebut or meet the presumption, but does not shift to such party the burden of proof in the sense of the 
risk of nonpersuasion, which remains throughout the trial upon the party on whom it was originally 


ining the complete nature and effect of the statutory presumption of patent validity, however, 

82 must be given precedence over the Federal Rules of Evidence. That section requires that a party 

invalidity bear not only the presumption-generated burden of going forward wiih proof but also 

en of persuasion on that issue. See Pat. L. Persp. § A.1[2] (1976 Dev.). To hold otherwise would 
ph of § 282. 


tered by the examiner, who may have considered it unworthy of citation. Sir 
i held unaffected by prior art no more pertinent than that cited by the examiner. Sce, e.g., Globe 

Linings, ine. v. City o rvallis, 555 F.2d 727, 730, 194 USPQ 415, 418 (C.A9), cert. denied, 434 

USPQ 208 (1977); Saf-G Products, Inc. v. Service Parts, Inc., 532 F. 2d 1266, 1271, 1909 US 

(CA9), cert. denied, 429 U.S. 896, 191 USPQ 764 (1976); Schnadia v. Gaines Mfg. Co., 494 F. 2d 383, 3 


USPQ 417, 422-23 (CA6 1974). 
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“undercut,”’ and others viewing it as having been ‘‘dissipated,” or 
“destroyed.” 

[5] Though the presumption of validity remains in existence until 
rebutted and the burden of persuasion continues throughout ‘the 
litigation on him who asserts invalidity, the burden of persuasion may 
be more easily carried by evidence consisting of more pertinent prior 
art than that considered by the examiner. So here, the Beattie-Ampex 
practice and the Solder booklet were not on this record considered: by 
the examiner and were more pertinent than that considered." 

In the Beattie-Ampex practice, a 10, 20, or 30-foot length of clean 
flattened copper braid was wrapped around an object, such as a stick, 
and the entire unit was dipped into a rosin flux solution. Thereafter 
the unit was removed from the solution and dried with a hot-air gun. 
The ALJ correctly determined that the Beattie-Ampex practice met all 
the limitations of claims 1 and 2, except the limitations respecting the 
flux solution ‘“‘of 25 weight percent or less of said flux.” 

The references cited by the examiner did not disclose each strand of 
the wick coated with solder flux ‘‘substantially along its entire length.”’ 
The ALJ found that wicks produced in the Beattie-Ampex practice 
met that limitation, and that finding is not unreasonable in the light 
of the evidence of record.” In all events, appellants do not dispute the 
finding that the Beattie-Ampex wicks were coated along their “entire 


leneth.’”’ Appellants do say that coating was not ‘‘noncorrosive.’’ 
oD a z 


10 Application of § 282 in its entirety has suffered from analogy of the presumption itself to the deference 
due administrative agencies. ‘“‘This presumption is based upon (a) the acknowledged experience and exper- 
tise of the Patent Office personnel, and (b) recognition that patent approval is a species of administrative 
determination supported by evidence.” Parker v. Motorola, Inc. 524 F.2d 518, 521, 188 USPQ 225, 227 (CA5 
1975), cert. denied, 425 U.S. 975, 190 USPQ 172 (1976). Accord, Chicago Rawhide Mfg. Co. v, Crane Packing 
Co., 523 F.2d 452, 458, 187 USPQ 540, 548 (CA7 1975), cert. denied, 423 U.S. 1091, 188 USPQ 480 (1976); Neff 
Instrument Corp. v. Cohn Electronics, Inc., 298 F.2d 82, 86, 132 USPQ 98, 101 (CA9 1961). The presumption 
of validity was the law prior to the 1952 Act, see Federico, Commentary on the New Patent Act, 35 USCA 
p. 1, at 54-55 (1954). The rationale of assumed administrative correctness finds its genesis in Morgan v. 
Daniels, 153 U.S. 120 (1894). 

1 During prosecution of the Hood patent the examiner cited many references. With respect to all the 
limitations of the claims of the Hood patent, the most pertinent among those cited references were Prohofsky 
U.S. Patent No. 3,371,249, Baker U.S. Patent No. 1,484,202, and the Soldering Menual. Prohofsky was cited 
for its disclosure of stranded copper solder wick used to draw up solder by capillary action, and Baker for its 
teaching of applying flux to an intertwisted metal strand. Soldering Manual was cited for its disclosure of 
a flux solution with 25 weight percent rosin. 

12 Supporting this finding was a test of a 10-year old wick specimen produced in accordance with the 
Beattie-Ampex practice. With the specimen taken from the bottom of a wick spool, the portion closest to the 
stick during the rosin coating step, and thus the portion least likely to be coated, was shown by the accepted 
Lieberman-Storch test to have rosin present thereon. The presence of rosin on the least likely portion reason- 
ably supports the finding that the remaining length of the wick was coated. 

No single reference before the examiner having disclosed all the limitations of claims 1 and 2, save the con- 
centration of the flux solution, the Beattie-Ampex practice was not merely cumulative with the prior art 
cited by the examiner. The Solder reference, not considered by the examiner, is in one sense cumulative with 
the cited Soldering Manual reference, in its disclosure of rosin flux formulations “‘of 25 weight percent or less 
of said flux.’’ Solder is in another sense noncumulative, in its disclosure of a reason or motivation for using 
low concentration flux solutions, i.e., to reduce rosin residue. 
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(3) Obviousness 


Though the burden of persuasion on the issue of invalidity was 
and remained continuously upon Signalarm and Spirig, the present 
evidence of record, considered as a whole, was sufficient to carry that 
burden and to rebut the presumption of validity. 

[6] We agree with the Commission’s determination that it would 
have been obvious, to one of ordinary skill in the solder and flux art 
in the electronics industry about 1966-67, to employ a volatile solvent 
solution of 25 weight percent or less of a noncorrosive solder flux in the 
Beattie-Ampex practice.” 

The ALJ followed the guidelines for determining obviousness set 
forth in Graham v. John Deere Co., 383 U.S. 1, 17, 148 USPQ 459, 
467 (1966): 


Under § 103 the scope and content of the prior art are to be 
determined; differences between the prior art and the claims at 
issue are to be ascertained; and the level of ordinary skill in the 
pertinent art resolved. Against this bacgkround, the obviousness 
or nonobviousness of the ‘subject matter is determined. 


The ALJ found the suggestion of employing, in the Beattie-Ampex 
practice, a volatile solvent solution of 25 weight percent or less of a 
noncorrosive solder flux, in the circumstance that it was well known 
in 1966: 


(1) that flux solutions in the 5 to 10 weight percent [range] of 
rosin flux were used as protective coating for printed circuit 
boards; (2) that various booklets in the soldering field discussed 
in detail the desirability of using low viscosity flux: solutions where 
it was desirable that flux residue be a minimum [e.g., Solder]; 
(3) that high viscosity flux solutions were diluted by thinners to 
minimize flux residue; and (4) that such flux solutions operated 
satisfactorily for their intended purpose * * *. Finally, the 
Protecto Coating [25 weight percent rosin] was available at least 
from 1965 * * *, 


The quoted factors support the conclusion, at least prima facie, 
that one skilled in the art and having the prior art of record before 
a, would have found it obvious to employ rosin flux solutions of 

25 or less weight percent rosin in the Beattie-Ampex practice. 

Appellants say, first, that amy suggestion of employing low concen- 
tration flux solutions is defeated by military specifications, issued 


13 In the hearings conducted by the ALJ, Spirig and Signalarm alleged unenforceability and invalidity 
of the Hood patent because of insertion of new matter, late claiming, failure to file a supplemental oath, 
and failure to fully disclose prior art. The ALJ concluded that the Hood patent was not unenforceable for 
any of these reasons. Before us, counsel for the Commission and for Spirig and Signalarm have asserted unen- 
forceability of the Hood patent, apparently based upon breach of the duty of disclosure before the PTO. 
Because the only patent issue on which the Commission majority based its no-violation conclusion was the 
invalidity of the Hood patent under 35 USC 103, only that patent issue is before us, and we express no view 
on any other. 
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prior to April 1972 and calling for rosin flux solutions of at least 35 
weight percent solids. That argument is defeated by the non-subjec- 
tion of a very large segment of the electronics industry to military 
specifications, and by the Soldering Manual prior art disclosure that 
“(flor all electronic and critical soldering applications, water white 
rosin dissolved in an organic solvent [10-25 percent by weight rosin] 
is the safest known flux.” ™ 

Next, appellants say the claimed invention of the Hood patent 
solves a green-corrosion problem not recognized prior to Hood’s 
invention, arguing that copper braids coated with rosin flux solutions 
containing greater than 25 weight percent rosin evince green-corrosion 
on the braids, and copper braids coated with a solution having rosin 
flux solutions less than 25% weight percent rosin do not. Respecting 
this argument, the ALJ concluded: 


Complainants argue that prior experimentation with different 
concentrations of flux solutions was directed to the problem of 
residue, and not greening. Indeed, no party argues otherwise. 
However, it is the practice of varying the rosin flux solution 
concentration which the [ALJ] finds to have been obvious at 
the time of the alleged invention, and not a complete under- 
standing of the problem of greening itself (which today is ex- 
plained by the “skinning” theory). 


[7] The ALJ appears to have viewed arguments that an invention 
solved a problem not previously recognized, and that nonobviousness 
may be evidenced by discovery of a problem source, as irrelevant. 
That view would be incorrect. /n re Sponnoble, 56 CCPA 823, 832-33, 
405 F. 2d 578, 575, 160 USPQ 237, 243 (1969) ; In re Linnert, 50 CCPA 
753, 758, 309 F. 2d 498, 502, 135 USPQ 307, 310 (1962) ; In re suai son, 
47 CCPA 740, 741-42, 272 F. 2d 948, 949, 124 USPQ 132, 133 (1959). 
The ALJ appears also to have felt that where a practice is suggested 
by the pr ior art to solve one problem, a conclusion of nonobviousness 
cannot be supported on the ground that it also solves another problem, 
previously recognized or not. That position would be too broad. 

[8] Where the reason for the practice suggested by the prior art is 
much less significant than the reason derived from the inventor’s 
solution to another problem, the results may be so unexpected as to 
support a conclusion of nonobviousness. Cf. In re Lintner, 59 CCPA 
1004, 458 F. 2d 1013, 173 USPQ 560 (1972). The latter, as we shall 
see, is not true in the present case. 


“4 The ALJ found the pertinent art to be “that of solder and fluxes as applied to the electronics industry.” 
Appellants have not challenged that finding. Whether solder is being applied or removed, fluxes serve the 
same cleansing and wetting functions, as set forth in a number of the references cited by the examiner during 
prosecution of the Hood patent. The ALJ found that solder removal by wicking involved a soldering action 
on the wick, based on Hood’s testimony so stating. 
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As an element in the determination of the obviousness-nonobvious- 
ness issue, the significance of the inventor’s having discovered the 
source of a problem had its genesis in Eibel Process Co. v. Minnesota 
& Ontario Paper Co., 261 U.S. 45 (1923), where the discovery of the 
source of the longstanding paper-rippling problem in paper-making 
machines operated at high speeds was deemed highly significant, par- 
ticularly in light of the pervasive adoption of the invention by the 
entire industry. Unlike the situation in Eibel, there is here no evidence 
that the specific green-corrosion problem with copper braid wicks 
relied upon by appellants was long known and, indeed, the evidence 
of its very existence is at best equivocal. 

In this source-of-the-problem context, the present record refers 
to two problems: (1) since at least 1960, it has been recognized that 
rosin coated copper may turn green under certain conditions, a 
problem solved, said appellees’ expert Bernier, by instructions to 
customers, ¢.g., use of a particular flux solution activator, and (2) 
unrecognized prior to Hood’s invention, say appellants, was the 
problem of green-corrosion of copper braids, solved, appellants now 
say, by rosin flux solutions having less than 25 weight percent rosin. 
In support of their source-of-the-problem argument, appellants rely 
on In re Nomiya, 509 F.2d 566, 572, 184 USPQ 607, 612-13 (CCPA 
1975), [9] where the absence of evidence that one of ordinary skill in 
the art would even have expected the problem to exist was weighted 
on the side of nonobviousness. [10] That argument founders, however, 
on the failure of the present record to establish the existence of any 
ereen-corrosion problem with copper braids solved by the present 
invention. 

Appellees take the position that no significant corrosion problem 
has ever existed for prior art wicks like those produced in the Beattie- 
Ampex practice and that, if it does exist, it is not significantly related 
to flux concentration in the solution. 

Appellees’ position is supported by: (1) though the Hood patent 
specification discloses the claimed wicks as being free from a tendency 
to readily corrode, that property is not attributed in the specification 
to the rosin concentration in the solution; (2) appellees’ witness Dr. 
Foresti conducted tests described as establishing that copper braids 
produced in the Beattie-Ampex practice did not tend to corrode, 
regardless of the concentration of rosin in the flux solution, which in 
the tests varied from 10 to 50 weight percent; (3) appellees’ expert 
Bernier confirmed the testing methods of Foresti and agreed that 
rosin concentration in the flux solution makes no difference in tendency 
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of the copper braid to turn green;' (4) appellants’ own expert, 
Dr. Atkins, testified that the prime cause of corrosion was incomplete 
removal of the flux solution solvent.'® 

The ALJ found that appellants offered no test results comparable 
to those of Dr. Foresti, and effective to establish a corrosion tendency 
in Beattie-Ampex solder wicks. To discredit Dr. Foresti’s tests, ap- 
pellants relied upon a portion of Dr. Atkins’ testimony which the 
ALJ found unpersuasive. A demonstration at the hearing, in which 
appellants’ witness Berkeble dipped a bare copper braid into a highly 
concentrated rosin solution, was equally unpersuasive.” The flux 
coating was not dried in accordance with the Beattie-Ampex practice 
but was permitted to dry slowly at ambient conditions. Though 
green coloration was detectable on the demonstration braid, after 
three days, with a 30-power microscope but not with the naked eye,'* 
the demonstration did not render unjustified the ALJ’s finding that 
appellants introduced no test results establishing the existence of 
and significance in a green-corrosion problem in the Beattie-Ampex 
solder wicks. 

The ALJ made a finding, based upon Dr. Adkins’ answer to a 
hypothetical question, that a copper braid immersed in a 35 percent 
rosin solution has a greater tendency toward greening upon subsequent 
drying than one immersed in a 25 percent solution. That finding, how- 
ever, relates only to the degree of greening and does not support the 
argument that appellants’ invention solved the problem outlined by 
appellants. To the extent that that finding be viewed as supportive of 
appellants’ position, it would be inconsistent with jother findings, 
including, inter alia, the ALJ’s finding that samples of copper braid 
with flux solutions ranging from 10 to 50 weight percent. rosin con- 
centration exhibited no greening whatever. > 

Appellants point to U.S. Patent No. 3,715,797 to Jackson, Weltsch, 
and Beattie as evidence that their problem existed and that a different 
solution was attempted. The patent is devoted to the wicking method 
of solder removal. The sole reference in that patent to corrosion is 


15 On cross-examination Bernier gave testimony contrary to that given on direct. The ALJ, having the 
benefit of opportunity to observe the witness, chose to believe that given on direct, finding it confirmative 
of Foresti’s tests. Removed as we are from the scene at the hearing, we are not prepared to say that Bernier’s 
testimony on cross-examination was such as to totally destroy his credibility. 

16 Similarly, we cannot say that the ALJ was precluded from accepting this testimony by Atkins’ other 
testimony indicating that discoloration is likely to occur if the rosin concentration is above 25 percent, 
“‘dependent upon environmental! conditions.” 

17 An SRC employee, who had performed tests in preparation for the hearing, quit his job just prior to 
hearing, apparently necessitating the quick substitution of Mr. Berkeble’s demonstration. 

18 There was disagreement on whether proof of a corrosion problem required observation of green corrosion 
with the naked eye. The significance of the disagreement is diminished by that which diminishes the 
significance of the demonstration itself, i.e., practice. The tests of Dr. Foresti provided data acquired 
through observation by the naked eye and by microscope. 
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the statement that the braid is “coated with corrosion resistant 
material 18, such as for example, tin.”’ The use of a corrosion resistant 
material appears only in dependent claim 2. Whatever implications 
may be drawn from the words “corrosion resistant” in U.S. Patent No. 
3,715,797 respecting the existence of a problem, and whatever weight 
those implications may be given in the light of evidence that the prob- 
lem does not exist, those implications cannot establish that appellants’ 
use of 25 percent or less rosin flux solved a corrosion problem. At- 
tempted solutions of others become material only after it has been 
established that the invention under consideration has solved a 
problem. 

Appellants have sought to rely upon commercial success, citing 
the ALJ’s finding that SRC has had 90 percent of the solder removal 
wick market. The record, however, does not show a commercial 
success causally related to the features of the claimed invention.[{11] 
A nexus must be established between the merits of the claimed in- 
vention and evidence of commercial success before that evidence may 
become relevant to the issue of obviousness. Jn re Thompson, 525 
F.2d 1290, 1295, 192 USPQ 275, 277 (CCPA 1976); In re Felton, 
484 F.2d 495, 501, 179 USPQ 295, 299 (CCPA 1973); In re Caveney, 
55 COPA 721, 728, 386 F.2d 917, 923, 155 USPQ 681, 687 (1967). 
Commercial success due only to superior business acumen, or effec- 
tive advertising, is of no relevance to a determination of whether the 
invention would have been obvious under 35 USC 103. Appellants 
having failed to establish the required nexus between SRC’s market 
dominance and the features of the invention claimed in the Hood 
patent, the commercial success indicia of nonobviousness is absent 
from the present record. 

Though the record contains conflicting evidence, and some of the 
ALJ’s findings are internally inconsistent, we cannot say that the 
refusal to accept appellants’ assertion of unexpected results in the 
solution of a green-corrosion problem was contrary to the weight of 
the evidence, or that the Commission was unwarranted in adopting 
those findings of the ALJ which were supportive of and not inconsistent 
with its ‘“no-violation’ determination based on invalidity of the 
Hood patent. 


Conclusion 


We affirm the Commission’s determination that there is no viola- 
tion of Section 337, because the subject matter as a whole of the 
claims of the Hood patent would have been obvious to one of ordinary 
skill in the art at the time the invention was made, and the claims 
are thus invalid under 35 USC 103. 

Baldwin, Judge, concurs in the result. 





Decisions of the United States 
Customs Court 


United States Customs Court 
One Federal Plaza 
New York, N.Y. 10007 
Chief Judge 
Edward D. Re 
Judges 
Paul P. Rao James L. Watson 
Morgan Ford Herbert N. Maletz 
Scovel Richardson Jernard Newman 
Frederick Landis Nils A. Boe 
Senior Judge 


Samuel M. Rosenstein 
Clerk 
Joseph E. Lombardi 


Customs Decisions 


C.D. 4761 
Hamsro Automotive Corporation v. UnitrEep STATES 
On Defendant’s Motion to Dismiss 
Court Nos. 70/55539, ete. 
Ports of Chicago, Houston and San Francisco 
[Motion granted.] 
Dated August 17, 1978 


Alan S. Hays for the plaintiff. 
Barbara Allen Babcock, Assistant Attorney General (Velia A. Melnbrencis, 
trial attorney), for the defendant. 





34 CUSTOMS COURT 


MEMORANDUM OPINION AND ORDER 


Warson, Judge: Defendant has moved to dismiss this consolidated 
action for lack of jurisdiction. The action challenges the denial of 
protests which plaintiff filed when its requests for reliquidation of 
the involved entries under section 520(c)(1) of the Tariff Act of 1930, 
as amended, 19 U.S.C. § 1520(c)(1) (1964),’ were refused by the 
appropriate customs officials. Plaintiff made the requests for reliqui- 
dation in order to correct alleged errors in the appraised values of 
automobiles which it imported in 1959, 1960 and 1961, which errors 
assertedly arose from mistaken value information supplied to customs 
by the manufacturer. 

Defendant advances a number of grounds for dismissal, all of which 
the court finds to be meritorious. They are the finality of an earlier 
customs refusal to reliquidate in a majority of the cases, the inappro- 
priateness of section 520(c)(1) to correct the errors made and, in any 
event, plaintifl’s failure to comply with the procedural requirements of 
section 520(c) (1). 

Fifty-two of the entries involved in this action were the subjects of 
sarlier unprotested refusals to reliquidate. Thus, prior to the filing of 
the 1970 protests here involved against refusals to reliquidate, which 
are the asserted bases for the protests, the decisions of the appropriate 
customs officials in 1964, 1965 and 1968, refusing to reliquidate 18 


San Francisco entries,? 5 Chicago entries * and 29 Houston entries,* 
became final and unassailable as provided in 19 U.S.C. § 1514 (1964).° 
Consequently the treatment of those entries cannot be further chal- 
lenged and the action must be dismissed as to them for that reason. 


! Section 520(c)(1), as amended, 19 U.S.C. 1520(¢)(1) (1964), reads as follows: 
§ 1520. Refunds and errors. 


* * * * . . ” 


(c) Notwithstanding a valid protest was not filed, the Secretary of the Treasury may authorize a collector 
to reliquidate an entry to correct— 

(1) a clerical error, mistake of fact, or other inadvertence not amounting to an error in the construction 
of a law, adverse to the importer and manifest from the record or established by documentary evidence, 
in any entry, liquidation, appraisement, or other customs transaction, when the error, mistake, or 
inadvertence is brought to the attention of the customs service within one year after the date of entry, 
appraisement, or transaction, or within sixty days after liquidation or exaction when the liquidation 
or exaction is made more than ten months after the date of the entry, appraisement, or transaction; 

2 Entry Nos. 16137, 16138, 17566, 17651, 18785, 18786, 18787, 18788, 19223, 19979, 19980, 21999, 24642, 25041, 
28307, 30711, 31972, and 33730. 

3 Entry Nos. 4556, 6152, 6179, 6881, and 6892. 

4 Entry Nos. 130-H, 698-H, 1756-H, 1761-H, 1806-H, 1807-H, 2026-H, 2384-H, 2385-H, 2765-H, 2808-H, 
2800-H, 2882-H, 3090-H, 3266-H, 3449-H, 3637-H, 3667-H, 3673-H, 4177-H, 4178-H, 4609-H, 5107-H, 5542-H, 
5648-H, 5702-H, 5954-H, 6569-H, and 2301-H. 

519 U.S.C. § 1514 (1964) reads in relevant part as follows: 

§ 1514. Protest against collector’s decisions. 

[Alll decisions of the collector . . . or his refusal to reliquidate any entry for a clerical error . . . shall, 
upon the expiration of sixty days after the date of such . . . refusal, be final and conclusive upon all per- 
sons . . . unless the importer . . . shall, within sixty days after... such... refusal... filea protest 
in writing with the collector setting forth distinctly and specifically, and in respect to each . . . refusal, the 
reasons for the objection thereto. 
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Of the remaining entries virtually all are subject to a dual defect: the 
asserted errors sought to be corrected were not the type subject to 
correction under section 520(c)(1) and the plaintiff did not, in any 
event, bring the errors to the attention of customs in the manner and 
within the time required. 

The errors sought to be corrected consisted of the use by the 
manufacturer of general expenses and profits in the home market 
rather than those of the export market in the cost of production 
figures it supplied to customs. This mistake is now expressed more 
diffusely as a misunderstanding of American accounting terms and 
expressions. 

However it is expressed the mistakes which were made must be 
considered as being, in essence, misunderstandings of the law, namely, 
the law governing cost of production, section 402a(f) of the Tariff 
Act of 1930, as amended, 19 U.S.C. § 1402(f).6 The mistakes were 
interpretational and decisional. They were not the careless mistakes 
in routine office tasks, the consequences of which section 520(c) (1) 
was intended to alleviate. See Morimura Bros. v. United States, 160 F. 
280 (1908). See also S. Yamada v. United States, 26 CCPA 89, T.D. 
49628 (1938). 

Aside from the fundamental inapplicability of section 520(c)(1), in 
only three of these entries’ did plaintiff bring the alleged errors to the 
attention of customs in the required manner, that is to say, within the 
proper time and with sufficient particularity to allow remedial action. 
United China & Glass Co. v. United States, 66 Cust. Ct. 207, C.D. 
4191 (1971). 

Plaintiff raises a number of issues of fact and law which, though 
they may represent disputes between the parties, are not relevant to 
the decision of this motion. The circumstances which give rise to the 
necessity of dismissal, that is to say, the prior unprotested refusals to 


* Section 402a(f), as amended, 19 U.S.C. § 1402(f), provides: 
(f) Cost or PRopuction.—For the purpose of this title the cost of production of imported merchan- 
dise shall be the sum of— 

(1) The cost of materials of, and of fabrication, manipulation, or other process employed in man- 
ufacturing or producing such or similar merchandise, at a time preceding the date of exportation of 
the particular merchandise under consideration which would ordinarily permit the manufacture or 
production of the particular merchandise under consideration in the usual course of business; 

(2) The usual general expenses (not less than 10 per centum of such cost) in the case of such or 
similar merchandise; 

(3) The cost of all containers and coverings of whatever nature, and all other costs, charges, and 
expenses incident to placing the particular merchandise under consideration in condition, packed 
ready for shipment to the United States; and 

(4) An addition for profit (not less than 8 per centum of the sum of the amounts found under para- 
graphs (1) and (2) of this subdivision) equal to the profit which ordinarily is added, in the case or 
merchandise of the same general character as the particular merchandise under consideration, by 
manufacturers or producers in the country of manufacture or production who are engaged in the 
production or manufacture of merchandise of the same class or kind. 

7 San Francisco entry Nos. 16020, 16023, and 17118 were on a list attached to a letter dated July 17, 1962, 
sent by counsel for plaintiff to the collector of customs at San Francisco. 
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reliquidate, the mistakes sought to be corrected and the failure to 
timely identify the specific entries containing mistakes, are not in 
dispute. They require a finding that the protests underlying this action 
were brought to protest decisions regarding matters which could not 
be protested, either because of the passage of time, the inappropriate- 
ness of section 520(c) (1) to the accomplishment of the change in value 
sought by plaintiff or the failure of plaintiff to comply with the notice 
requirements of that section. Not being valid protests, their denial is 
not a matter within the jurisdiction of the court. 

Consequently the court cannot reach plaintiff’s ultimate claim 
that it is entitled to a refund of duties. Nor can the court consider 
plaintiff’s related arguments that customs officials acted illegally or 
in contravention of a ruling or administrative practice in not with- 
holding appraisements or in appraising the importations based on 
incorrect information or in allowing some 520(c)(1) corrections to be 
made and not others. 

In actuality this action represents a valiant attempt to salvage 
claims which had been allowed to atrophy because of a lack of close 
attention by plaintiff, a lack of coordination between it and the 
manufacturer, and a general confusion surrounding the appraisement 
of these importations, to which defendant contributed. 

None of this however can obviate the fact that the jurisdiction of 
this court can be invoked only by certain very specific and narrowly 
constructed procedures, one of which is the existence of a properly 
made protest against a decision which is protestable within the mean- 
ing of 19 U.S.C. § 1514. Such protests were lacking in this action, and 
the action must be dismissed. 

It is therefore 

OrpDERED that this action be, and the same hereby is, dismissed. 


(C.D. 4762) 


Hismoco (American) Co. v. Unitep StTatEs 


On Plaintiff's Motion and Defendant’s Cross-Motion for Summary 
Judgement 


Court No. 76-9-02065 
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[Plaintiff’s motion denied; 
defendant’s cross-motion granted.] 
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ty Allen Babcock, Assistant Attorney General (Jerry P. Wiskin, trial 
attorney), for the defendant. 


wlctaied Judge: This action, which is before the court on cross- 
motions for summary judgment, involves the dutiable status of 
merchandise consisting of dried salted plums, invoiced as “Dried 
Plums” which was exported from Hong Kong and entered at the 
port of Los Angeles in November 1973. The merchandise was classified 
by the government under item 149.28 of the Tariff Schedules of the 
United States (TSUS), as modified by T.D. 68-9, which covers 
plums, prunes, and prunelles, otherwise prepared or preserved, and 
assessed with duty at the rate of 17.5% ad valorem. Plaintiff chal- 
lenges this classification and claims the imported merchandise is 
properly classifiable as “plums [prunes] dried” under item 149.26, 
dutiable at the rate of 2¢ per pound. 
The provisions of TSUS pertinent to the classification and claim 
are as follows: 
Schedule 1, Part 9, Subpart B 
Subpart B headnote: 
1. For the Tn - this part— 
* * K * * 
(b) the term ’’dried’”’ means dried, desiccated, or evaporated ; 
(e) the term “prepared or preserved” covers fruit which is 
dried, in brine, pickled, frozen, or otherwise prepared or pre- 


served = t,t 
ok ok * iB * * * 


Plums, prunes, and prunelles, fresh, or prepared or preserved: 
* * * * * 


149. 24 In brine 0.1¢ per lb. 
149. 26 Dried 2¢ per |b. 
149. 28 Otherwise prepared or preserved 17.5% ad val. 


Against this background, plaintiff contends that the importations 
are nothing more than dried plumbs (prunes) and therefore are more 
specifically provided for under item 149.26 than under item 149.28. 
Defendant, on the other hand, argues that the merchandise is not 
“dried prunes” as that term is used in the commerce of the United 
States and, hence, is not within the common meaning of the tariff 
term ‘‘prunes * * * dried,” as used in item 149.26.’ Rather, according 

1“ Prunes are certain varieties of plums, which have a firm flesh and a high sugar content that makes 
them adaptable to drying.”” Summaries of Trade and Tariff Information (Schedule 1, Vol. 8, 1969), p. 249. 
To the same effect prunes are defined in the standard dictionaries as plums capable of being or that have 
been dried without fermenting or spoiling. See, e.g., Webster’s New World Dictionary (College Ed., 1966); 


Webster’s Third New International Dictionary (1968); Winburne, A Dictionary of Agricultural and Allied Ter- 
minology (1962). 
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to defendant, the imported merchandise is otherwise preserved than 
by drying, desiccation or evaporation, and was thus properly classified 
under item 149.28. 

To the extent relevant to the present motions, the record consists 
of the pleadings; revised interrogatories directed by plaintiff to 
Francis M. Y. Wong, sales manager of the shipper herein, Mee Chun 
Canning Co. of Hong Kong; cross-interrogatories directed by defend- 
ant to Mr. Wong; five affidavits proffered by defendant; ? and one 
exhibit which is a copy of a March 20, 1973 letter ruling of Customs 
(ORR ruling 73-0364, abstracted as T.D. 73-262(25)) to the effect 
that prunes made from the fresh fruit which have been soaked in 
salt water and then sun dried are classifiable under item 149.28 as 
prunes otherwise prepared or preserved. 

We now turn to the cross-motions which present the question as 
to whether the merchandise in issue is properly classifiable under 
item 149.26, as claimed by plaintiff, or under item 149.28, as assessed 
by the government. As to this, we note first that Mr. Wong, the sales 
manager of the shipper, the Mee Chun Canning Co. of Hong Kong 
(Mee Chun), described via answers to interrogatories and cross- 
interrogatories the manner in which the imported merchandise was 
processed prior to shipment to the United States. From his answers 
to these interrogatories and an affidavit of Mr. Doemeny, the following 
undisputed facts appear: 

The imported merchandise consists of dried salted plums grown 
in Japan, Taiwan or Mainland China and purchased by Mee Chun in 
Hong Kong. Before shipment to Hong Kong, the fresh plums (prunes) 
were immersed in a salt water solution for at least 14 days and then 
put in the sun for drying. These semi-dried plums were shipped to 
Hong Kong where they were exposed to the sun for further drying 
by Mee Chun prior to shipment to the United States. If the semi- 
salted dry plums received by Mee Chun did not contain sufficient 
salt they were soaked in salt water for 14 days. On occasion, Mee 
Chun purchased fresh plums (prunes), in which case they were placed 
in dry salt at the ratio of 30-35 pounds of salt per 100 pounds of 
plums. The imported merchandise which was subjected to the two 


2 Affidavits relied upon by defendant were executed by Paul A. Doemeny, a chemist at the Los Angeles 
Customs Laboratory; Dale C. Dunham, acting chief, Processed Products Branch, Fruit and Vogetable 
Quality Division, Food Safety and Quality Service, United States Department of Agriculture; Winthrop 
W. Dada, executive vice-president of DFA of California, a trade association of the dried fruit industry; 
Thomas K. Miller, vice-president for Corporate Operations, Diamond-Sunsweet, Inc., a growers’ marketing 
cooperative, which receives dried prunes from growers and then processes, packages and markets the prunes 
for the cooperative members; and Martin W. Miller, professor of Food Science and Technology at the College 
of Agriculture and Environmental Sciences, University of California, Davis, California. 
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separate preparative or preservative operations of brining and drying 
contained 44.1% salt.* 

It is in this context that we determine the common meaning of 
the term ‘‘dried prunes” bearing in mind that it is axiomatic in customs 
jurisprudence that the common meaning of a tariff term is presumed 
to be the same as its commercial meaning unless the contrary is shown. 
So considered, it is clear from the affidavits submitted by the de- 
fendant that the imported merchandise is not within the common 
meaning of the tariff term “prunes * * * dried” since the merchandise 
is not “dried prunes” as that term is used in the commerce of the 
United States. Thus the uncontradicted affidavits of Professor Miller, 
Mr. Dada, Mr. Dunham and Mr. Miller establish that brining is not 
a treatment normally involved in the drying of prunes in the United 
States. Rather, dry prunes result from the drying of fresh prune 
plums, by a process consisting of heat and air, or heat and water, 
followed by dehydration. Chemical additives are not used other than 
as a mold inhibitor. 

To similar import is the following statement with respect to ‘dried 
prunes” in the Summaries of Trade and Tariff Information, supra: 


Prunes are certain varieties of plums, which have a firm flesh 
and a high sugar content that makes them adaptable to drying. 
The bulk of the prunes grown in the United States are dried * * *. 
Virtually all dried prunes are forced-air dried in dehydrating 
tunnels. * * * [Emphasis added.] 


The defendant’s affiants are also in accord that a dried prune that 
had been salted prior to drying so as to contain approximately 44% 
salt—as is the case here—would not be a dried prune which would 
meet the standards for dried prunes as established by the United 
States Department of Agriculture.* Professor Miller stated that the 
high salt content would make the fruit more than mere dried prunes. 
Mr. Dada expressed the opinion that a prune product which had a 
salt content of 44% would not be a dried prune, but one “‘preserved 
in part due to its being salted prior to being dried.’’ Professor Miller 
added that a product identified as ‘dried, salted prunes’ is not merely 
a dried fruit product, but one which has been otherwise prepared or 
preserved due to brining. 


3 Our appeals court and the standard dictionaries uniformly define ‘‘brine’’ to be ‘“‘water saturated or 
strongly impregnated with salt.” Delapenha & Co. v. United States, 6 Ct. Cust. Appls. 18, 19, T.D. 35252 
(1915). 

47 C.F.R. 52.3181 sets forth the Agriculture Department’s product description of dried prunes: 

Dried prunes are prepared from sound, properly matured prune plums from which the greater portion 
of moisture is removed by drying. The dried prunes are cleaned to assure a wholesome product; they 
may be treated with water or steam; and a safe and suitable preservative may be added. 





40 CUSTOMS COURT 


Significantly, Mr. Wong also recognized that there is a difference 
between a “dried plum” and a “salted dried plum.” In response to 
cross-interrogatory 10, Mr. Wong used different Chinese characters 
to identify the terms “dried plum” and “salted dried plum.” Further, 
Mr. Wong conceded in response to cross-interrogatory 12 that: “It 
would be misleading and incorrect to describe ‘salted dried plums’ 
merely as ‘dried plums.’”’ Thus, it cannot be disputed that labeling 
the instant merchandise as ‘¢phiums * * * dried’? would be misleading 
and incorrect. 

It is to be added that plaintiff does not challenge the fact that the 
importations are preserved. Rather, it argues that as between the term 
“dried” and the term ‘‘otherwise prepared or preserved,” the courts 
have always held that the former is more specific than the latter. In this 
connection, peaintiff places major reliance on the following language 
in Kwan Yuen Company et al. v. United States, 31 Cust. Ct. 192, 196, 
C.D. 1569 (1953): 


* * * the term “dried” is more specific than the term “prepared or 
preserved,” and merchandise which has been dried and additionally 
processed by such operations as cutting, shredding, or powdering, is 
re as dried, rather than as prepared or preserved. United States 

Aki Co., 12 Ct. Cust. Appls. 415, T.D. 40588 (fish, skinned, boned, 
aid alles: FH. Shallus & Co. v. United States, 18 C.C.P.A. (Customs) 
332, T.D. 44585 (egg albumen, dried and broken into pieces) ; United 
States v. Enbun Co., 19 C.C.P.A. (Customs) 79, T.D. 45224 (fish, 
dried and shaved or ’ shredded); United States v. D. L. Moss & Co. . 
22 C.C.P.A. (Customs) 249, T.D. 47159 (egg albumen, dried and 
powdered); F. F. G. Harper & Co., Inc. v. United States, 27 C.C.P.A 
(Customs) 9, C.A.D. 53 (flake whole egg and flake egg yolk, dehy- 
drated, “screened” into flakes, and kept in freezing temperatures) ; 
Jacques Missir v. United States, 65 Treas. Dec. 941, T.D. 47093 (figs, 
boiled, dried, and subjected to steam and carbon dioxide) ; Naumes 
Forwarding Service v. United States, 24 Cust. Ct. 93, C.D. 1214 (chest- 
nuts, dried and shelled). 


But there is a fundamental difficulty with this argument. The dif- 
ficulty is that the present importations, for reasons already discussed, 
do not fall within the common meaning of the term “dried prunes” 
as used in item 149.26 and hence no question of relative specificity is 
involved at all. 

Nor does F. F. G. Harper & Co., Inc., et al. v. United States, 27 
CCPA 9, C.A.D. 53 (1939)—on which plaintiff also relies—support 
plaintiff’s position in the instant case. In Harper, dried and flaked egg 
yolk was held to be properly classifiable as dried egg yolk notwith- 
standing that the merchandise had been frozen. In Harper the process- 
ing done was normal and incidental to the accepted commercial 
procedure for producing the end product. 27 CCPA at 11. In the 
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present case, however, the affidavits of Mr. Miller, Mr. Dada, Mr. 
Dunham and Professor Miller establish that the brining of the prunes 
is not a normal part of the commercial process used to produce dried 
prunes.5 

In sum, since the prunes have undergone two separate and distinct 
preservative processes they were properly classified by the govern- 
ment under item 149.28 which covers plums, prunes, and prunelles 
“otherwise prepared or preserved” rather than as prunes ‘‘dried.”’ 

For the foregoing reasons, plaintiff’s motion for summary judgment 
is denied, defendant’s cross-motion for summary judgment is granted, 
and the action is dismissed. 


5In Border Brokerage Company, Inc. v. United States, 60 Cust. Ct. 487, C.D. 3437, 284 F. Supp. 806 (1968), 
this court held that the blanching of certain ‘‘ Fiddlehead Greens’’ prior to freezing was a normal and neces- 
sary step of the commercial process of freezing fresh vegetables. Thus, the court in Border Brokerage con- 
cluded that blanching did not make the imported vegetables ‘‘ prepared other than by the process required 
for freezing.’’ 60 Cust. Ct. at 489. 

Similarly, United States v. Enbun Co., 60 Treas. Dec. 733, T.D. 45224 (1931) (dried, unsalted fish which 
had been shaved or shredded, held to be “‘dried fish’) and F. H. Shailus & Co. et al. v. United States, 59 
Treas. Dec. 235, T.D. 44585 (1931) (egg albumen, dried and broken up, held to be “‘dried egg albumen’’) 
are also inapposite and do not compel a contrary result. The processing done in those cases was a normal, 
accepted commercial procedure required in the production of the end product. Clearly, the merchandise in 
the present action was preserved in part prior to its being dried due to its immersion in salt water. Thus, 
the brining procedure may not be considered incidental to the production of the end product, i.e., dry, 
salted prunes. For, as pointed out above, the brining step is not a normal accepted commercial procedure 
involved in the production of dried prunes. 
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CUSTOMS COURT 


Decision on Motion for Rehearing 
Avaust 16, 1978 


Armstrong Bros. Tool Co. et al. v. United States (Great Neck Saw 
Manufacturing, Incorporated, Party-in-Interest), Court No. 
77-S—02004.—Opinion and Order on Defendant’s Motion to 
Strike —C.D. 4751. Motion by plaintiff for rehearing granted; 
portion of court’s order entered on June 15, 1978 (C.D. 4751) 
directing that plaintiff’s action be dismissed in part was vacated. 


Appeals to United States Court of Customs 
and Patent Appeals 


AppEAL 78-15.—Dolliff & Company, Inc. v. United States —Dacron 
Po.LyEsTER Fasric—Greice Goops—WoveEN Faprics or MAn- 
Maps Fisers—American Goops RreturNED—NeEw ARTICLE— 
TSUS. Appeal from C.D. 4755. 


In this case dacron polyester fabric was exported from the United 
States to Canada as greige goods and there dyed and subjected to 
other processing and then imported into the United States in 1970 
and 1971 as finished fabric. Upon entry the merchandise was clas- 
sified under the provision in item 338.30, Tariff Schedules of the 
United States, as modified by T.D. 68-9, for woven fabrics, of man- 
made fibers, other, and various rates of duty were assessed upon the 
full value of the merchandise. Plaintiff (appellant) claimed that the 
merchandise was classifiable under item 806.20 as articles exported 
for repairs or alterations dutiable only upon the value of the proc- 
essing outside the United States. The issue in the case was whether 
the processing of the fabric in Canada constituted a mere “alteration” 
or resulted in “the creation of a new and different article.” The 
Customs Court found that the processing in Canada created a new 
article of commerce and held that the merchandise was dutiable 
under item 338.30, supra. The court found it unnecessary to con- 
sider defendant’s (appellee’s) alternative contention relative to in- 
adequacy of evidence of the costs of alterations. The action was 
dismissed. 

It is claimed that the Customs Court erred in rendering a judgment 
for the defendant; in not rendering a judgment for the plaintiff; in 
finding and holding that the imported finished fabric is not the same 
article as the greige goods exported to Canada; in finding and holding 
that the finishing operations in Canada created a new and different 
article and could render the article suitable for use in the apparel 
industry ; in not finding and holding that the greige goods were designed 
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for use as curtains from their inception and that the finishing opera- 
tions did not change this use; in finding and holding that the finished 
goods are new and different articles due to cost, length and market 
differences, and due to differences in name, value, appearance, size, 
shape and use; in finding and holding that the foreign processing of 
the exported article produces such changes in the performance char- 
acteristics of the exported article as to alter its subsequent handling 
and uses over that which earlier prevailed and resulted in a new and 
different article; in not distinguishing the instant case from the case 
of A. F. Burstrom v. United States, 44 CCPA 27, C.A.E. 631 (1956) 
and the case of C. J. Tower & Sons of Niagara, Inc. v. United States, 
45 Cust. Ct. 111, C.D. 2208 (1960). 


AppEAL 78-16.—United States v. Hugo Stinnes Steel and Metals 
Co.—Coitp RoiuepD STEEL SHEETS—SUPPLEMENTAL Duty— 
PRESIDENTIAL PROCLAMATION 4074—ExEmMpTION—CuSTOMS 


Court’s Score or Review—Summary Jupement. Appeal from 
C.D. 4753. 


In this case 415 coils of cold rolled steel sheets, shipped from Japan 
on July 17, 1971 to Antwerp, Belgium, shipped therefrom to the 
United States on September 25, 1971 and entered at the port of To- 
ledo, Ohio on or about November 4, 1971, were assessed with a supple- 


mental duty in the amount of 10% ad valorem under item 948.00, 
Tariff Schedules of the United States, pursuant to Presidential 
Proclamation 4074, 36 F.R. 15724 (1971). The supplemental duty 
was imposed on dutiable articles imported for consumption into the 
customs territory of the United States after 12:01 a.m., August 16, 
1971. On August 31, 1971, the Secretary of the Treasury issued 
Additional Duty Order No. 3, 36 F.R. 17667 (1971), providing for 
the exemption from the imposition of the supplemental duty of 
“articles exported to the United States before 12:01 a.m., August 16, 
1971.” 

Plaintiff (appellee) filed a motion for summary judgment contesting 
the imposition of the duty, and defendant (appellant) filed a cross- 
motion for summary judgment contending that the Commissioner of 
Customs properly determined that the date cf exportation of the 
merchandise to the United States was the date on which the steel 
coils were shipped from Belgium (September 25, 1971) and, accord- 
ingly, were subject to the supplemental duty. 

The Customs Court held that plaintiff had sustained its burden 
of proof and established by substantial evidence that the merchandise 
was “exported to the United States before 12:01 a.m., August 16, 
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1971” and that, accordingly, said merchandise was exempt from the 
10% supplemental duty provided by Presidential Proclamation 4074 
within the intendment of Additional Duty Order No. 3. Accordingly 
plaintiff’s motion for summary judgment was granted, and defendant’s 
cross-motion for summary judgment was denied. 

It is claimed that the Customs Court erred in failing to limit its 
scope of review to the administrative record before the Acting Com- 
missioner of Customs at the time of his determination that the im- 
ported merchandise was not within the intent of Treasury Department 
Additional Duty Order No. 3, 36 F.R. 17667 (‘“Determination”’) ; in 
failing to apply a limited standard of review in the process of deciding 
the validity of Determination of the Acting Commissioner of Customs; 
in misinterpreting the intent of, and policy behind Additional Duty 
Order No. 3; and in failing to affirm the Determination of the Acting 
Commissioner of Customs. 
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48 





INDEX 


Customs Coutt 


Appeals to U.S. Court of Customs and Patent Appeals (p. 45): 
Appeals: 
78-15—Dacron polyester fabric; greige goods; woven fabrics of man- 
made fibers; American goods returned; new article, TSUS 
78-16—Cold rolled steel sheets; supplemental duty; Presidential Proc- 
lamation 4074; exemption; customs court’s scope of review; summary 
judgment 


Construction: 
Tariff Act of 1930: 
Section 402a(f), C.D. 4761 
Section 520(c) (1), C.D. 4761 
Tariff Schedules of the United States: 
Item 149.26, C.D. 4762 
Item 149.28, C.D. 4762 
Schedule 1, part 9, subpart B, headnote 1(b)(e), C.D. 4762 
U.S. Code, title 19: 
Section 1402(f), C.D. 4761 
Section 1514, C.D. 4761 
Section 1520(c) (1), C.D. 4761 
Cross-motion for summary judgment; motion for summary judgment, C.D. 4762 
Dried salted plums, C.D. 4762 
Failure: 
To comply with procedural requirements of section 520(c) (1); lack of juris- 
diction, C.D. 4761 
To file alleged errors within the proper time; lack of jurisdiction, C.D. 4761 
Lack of jurisdiction: 
Failure: 
To comply with procedural requirements of section 520(c)(1), C.D. 4761 
To file alleged errors within the proper time, C.D. 4761 
Motion to dismiss action, C.D. 4761 
Motion: 
For summary judgment; cross-motion for summary judgment, C.D. 4762 
To dismiss action; lack of jurisdiction, C.D. 4761 
Rehearing, decision on motion for (p. 45); opinion and order on defendant’s 
motion to strike, granted 
Words and phrases: 
Dried plums, C.D. 4762 
Dried prunes, C.D. 4762 
Plums dried, C.D. 4762 
Prunes dried, C.D. 4762 
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